- " ‘

A O DEONTOLOGIE A PROF
BANCARE ‘i‘N ROMANIA ?

WHAT IS THE ROMANIAN BANKING
DEONTOLOGY ?

Prof. univ.dr. Ion Turcu Asist.univ. dr. Mdaddlina Stan

Universitatea Babes-Bolyai Universitatea Ovidius
Cluj-Napoca Constanta




In business-ul din
Romdnia (si nu numai)
nu prea mai existd loc de
eticd.

Petru Rares, citat de Norel

Moise in Bancheri de top,
FINMEDIA, iulie 2008

An organized money-
market has many
advantages. But it is not a
school of social ethnics or
of political responsibility.

R. H. Tawney

In Romanian
business (and not
only), ethics barely
exists.

Petru Rares, quoted by Norel
Moise in Top Bankers,
FINMEDIA, July, 2008

An organized
money-market has many
advantages. But it is not
a school of social ethics
or of political
responsibility.

R. H. Tawney



~__Notiunea

Deontologiei
profesionale

Conceptul ,,deontologie”
a devenit vag, imprecis.
Pentru unii totul este
eticd sau deontologie,
in timp ce pentru altii,
deontologia nu mai are
nimic specific, ca
urmare a masivel
legiferdri.

~ The Concept of
Professional
Deontology

The concept of

deontology has
become unclear lately,
a notion that lacks
sharpness of
definition. Moreover, it
lost its peculiarity as a
consequence of the
excessive legislation
process.
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In mod special, in  The banking field,
domeniul bancar,  more than other

fenomenul fields, reflects
deontologic este deontology in a
de o mare very complex

complexitate. context.



Termenul This concept was

,deontologie” a fost introduced by
introdus in 1826 de Jeremy Bentham in
Jeremy Bentham in England, in 1826.
Anglia. The main interest of

In centrul traditional
deontologiei deontology consists
bancare traditionale  of the professional
se situeaza secretul secret related
profesional legat especially to the
mai ales de interese economical private
private de ordin interests.

economic.



Profesorul Eddy ~  Eddy Wymeersch,

Wymeersch de la Professor at the
Universitatea din University of
Gand, Belgia, Grand (Belgium)
considerd considers
deontologia o deontology a
floare fragild care fragile flower that
are nevoie de needs very special
conditii foarte conditions.

specifice.
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In domeniul bancar,  There are three ways

instaurarea unei that make the
deontologii poatefi ~ accomplishment of
conceputd pe trei deontology possible
cai: in the banking field:
1. Norme juridice de 1. Laws regarding
responsabilitate la liability, completed
care se adauga by details about the
detalii privind conduct rules
norme de conduitd among
in relatiile dintre professionals;

profesionisti;



—_—

2. Incorporarea 2. The

deontologiei in integration of

drept cu deontology in
utilizarea the law system,

constrangerii i ~ USINg restraint
sanctiunii; and sanction;



—_—

3. Respingerea 3. The

ideii de abandonment
deontologieca  of the prejudice
apartinand that deontology
numai belongs only to
domeniului ethics.

moralei.



In opinia — -

profesorului |

Robert Henrion, According to
deontologia professor Robert
desemneaza Henrion,
ansamblul deontology

represents a set of
duties required in
a particular social
situation.

datoriilor care se
impun In concret
Intr-o situatie
sociala
determinata.
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Diferenta intre lege
si deontologie a
fost considerata de
autorul Van
Buuren ca fiind
urmadtoarea: ,legea
cere supunere, 1ar
deontologia este
doritd”.

The difference

between law and
deontology was
perceived by Van
Buuren as laying in
the opposition
between the fact
that law requires
obedience, whereas
deontology is
something that is
wished to happen.



Intrebarile pe care
le ridica
deontologia
bancara sunt
urmatoarele:

1. Care este
continutul specific
al deontologiei
bancare?

—

Banking ethics puts
forward the
following
questions:

1. Which is the

specific content of
banking ethics?



2. Multiplele o
interventii
legislative au
semnificatia
dezavuarii
deontologiei
bancare sau
ilustreaza numai
limitele de incredere
si eficacitate externe
ale acestei
deontologii?

2. Do the numerous

legislative
interferences reflect
a weakened banking
ethics or do they
simply illustrate the
limits of liability
and efficiency that
overpass the limits
of this deontology?



_—

3. Dgontologia 3. Is banking

bancariesteun  ethicsasimple
simplu useful
complement util  complement of
al dreptului objective law or
obiectiv sau se s it In an

afld intr-o pozitie 1nteractive
interactiva cu relation with the

acesta? latter?
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The banker's profession
is very different from
the other ones.

Situatia bancherului este
incomparabilad cu altele.

El conduce o societate
comerciald si trebuie sa
adopte in fiecare
moment decizii pentru
care nu gaseste
raspunsul nici in lege,
nici in codul de
conduitd si in asemenea
situatii se va manifesta
demersul deontologic
al bancherului.

He runs a commercial
company and makes
decisions every
moment, for which he
cannot find answers
neither in the law, nor
in the code of conduct,
consequently, in such
situations, the bankers
ethics becomes the
guide of his actions.



—

—
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Exemplul 1 Example no. 1

Directorul agentiei The manager of an

a stabilit relatii agency has
durabile cu established strong
clientela VIP. relationships with

VIP clients.



Sotul moare subit At some point the

si sotia, total
derutatd pe plan
emotional si
financiar, gdseste
in director
persoana
providentiala.

husband suddenly

dies and his witfe,
confused
economically and
financially,
discovers in the
manager a
providential
person.



El se face util, dar
sub aspect
comercial evita ca
valorile sa fie
preluate de
concurenta. Pentru
a-1 multumi,
vaduva 1i ofera un
diamant de o
valoare
exceptionala.

Thus, he makes

himself useful; as for
the commercial
matter, the manager
avoids the possibility
that the values
should be attracted
by other competitors.
In order to thank
him, the widow
rewards him with an
exceptional diamond.



o/

In consecintd o invita
pe vaduva sa-1
insoteascad la sediul
principal unde,
ascultand
explicatiile, primeste
aprobarea sd accepte
cadoul, nu fara a
preciza ca acceptarea
nu reprezinta nicio
garantie pentru
viitor.

As a consequence, he

invites the widow to
accompany him at
the head office.
Whereupon listening
to her explanations,
he receives the
approval to accept the
gift, no later than
mentioning that this
acceptance 1s not a
guarantee for the
future.



[In unele banci,
conform business

conduct guidelines
personalul nu poate
primi si nu poate da
niciun fel de
recompensa, oricare
ar fi valoarea, iar in
altele valoarea este
stabilita la
remuneratia neta pe
doua zile de munca.

According to the

business conduct
guidelines, in some
banks, the employees
are not allowed to
accept or to give any
kind of reward, no
matter the value. In
other institutions the
value is established
considering the take-
home money for two
days.
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Exemplul2 Example no. 2

Acordarea de credite The way in which credits
intreprinderilor poate are offered may rise
ridica probleme deontological
deontologice. problems.

Asttel, clientul 1i cere For instance, a client
bdncii sd i gaseasca un  asks the bank to find a
cumpdrdtor pentru buyer for his company
firma sa 'Y, precizand Y, mentioning he does
cd nu vrea sd o vanda not want to sell it to

firmei X. company X.



Mai tarziu, ===
directorul firmei
X, de asemenea
client al bancii, il
contacteaza
spunandu-i cd
pdrdseste firma X
pentru a activa pe
cont propriu si
doreste sa
cumpere firma Y.

Later, the manager of

company X, also a
client of the same
bank, contacts the
manager to inform
him that he is leaving
company X in order
to be a independent
professional.
Consequently, he
wants to buy
company Y.



Banca se gaseste
confruntatd cu un
conflict de interese.
Situatia ideala este sa
finanteze cumpdrarea

pentru a prelua pretul.

Daca nu crediteaza
cumpadrarea, risca sd
fie achizitionatd firma
Y de cdtre o tertd
persoana sl aceasta sa
fie creditatd de o alta
banca.

The bank finds/ itself

facing a conflict of
interests. The ideal
situation is to finance
the sale in order to
obtain the price. If it
refuses to credit the
purchase, there is the
risk that company Y
should be bought by a
third party credited
by another bank.
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Banca X este
informata ca
banca,
concurenta sa, se
confrunta cu
dificultati si
decide sa utilizeze
informatia in
publicitatea sa,

Example no. 3

Bank X is informed

that its
competitor, Bank
Y, is facing a
difficult period
and decides to use
this piece of
information in its
advertising
activity,



punand accent pe
propria
soliditate si
scotand in
evidenta
problemele cu
care sunt
amenintati
clientii celeilalte
banci.

putting forward

its stability and
bringing to light
the problems
faced by the
clients of the
latter bank.



Este, in general,
admisa regula
deontologica
conform cdreia
se recomanda
abtinerea de a
exploata
asemenea
situatii.

According to the

deontological
rules, in these
situations the
use of such
methods is not
advisable.



Exemplul 4 Example no. 4

Problema reflectarii In the context of

costurilor bancii deontology, the
asupra relation between
tratamentului bank costs and
aplicat clientelei client treatment
capata o represents a
dimensiune particular aspect.

semnificativa.



Banca organizeaza
structura tarifarad
astfel incat costurile
clientilor mai putini
buni sa fie suportate
de produsul
clientilor buni, dupad
principiul universal
conform cdruia cei
buni platesc pentru
cel ral.

" Bank tariffs are
conceived in such
a way that bad
loans are covered
by good loans;
this functions
according to a
universal
principle : the
good ones pay for
the bad ones.

\



Banca aoptat

pentru | |
rentabilitatea The bank's option
produsului si nu = fOlj a general

pentru profit and not for
imputarea individual losses.

asupra costurilor
generate de
fiecare client.






=

_—

P
—

Evident, este o When it is about
banca de a bank of
orientare sociala  general interest,
si problema este  this behaviour
dacd acest becomes
comportament questionable.
este deontologic.



—

Primul set de First set of

concluzii conclusions
1. Deontologia 1. Deontology
este o represents a
necesitate, dar necessity,
nu toate regulile  however not all
sunt de rules have a
dimensiune deontological

deontologica; aspect;



2. Bancherului it ~

revine o mare 2. The banker is
parte a liable for the
raspunderii decisions he
pentru aprecierea  Mmakes in his

unei mdsuri in everyday activity;
activitatea however, the most
cotidiand, darcea  1mportant

mai redutabila reaction comes

sanctiunevinede  from the client;
la client;



=

3. Conduita - 3.The banker's

deontologica a behaviour
bancherului se develops in the
1nscrie intr-o context of a
socletate In continuous
per Pet‘{é evolutie,  gqcial evolution
ceea ce impune o and this
imediatd adaptare supposes a
d . permanent
comportamentului

update.

la aceastd evolutie.



Actualitate si—  Current events and

perspective perspectives
In viitor, marea The next years

problemdva finoua  prefigure a new
relatie intre: relation between
moralg, ethics
pluralitatea eticilor, - the plurality of
deontologia ethics
dispersatad si the dissipated and
confuzd. confusing

deontology.



Schweizerischer
Bankverein

delav

f

pour mieux pro

Epargner,




Judecatile etice nu
sunt obligatorii si
in viata privata, in
socletatea
pluralistd. Astfel,
Clinton a adoptat
o atitudine pe care
unii o pot
considera,
legitim, ca fiind
contrara eticii.

However, ethical -

judgements are not
compulsory in
private life, inside a
plural society. For
instance, president
Clinton adopted an
attitude that is
legitimately
considered, by some
people, as being
against the ethics.



_—

Totusi, intr-o However, inside a

societate plural society,
pluralistd cu o with a plurality
pluralitate de of ethics, it is
etici este impossible to
imposibil sd se reach a

obtind un consensus
consens asupra  regarding the
justei conceptii ~ right way of

de viata. living and acting.



=

In timp ce Whereas president

impeachment-ul Nixon's
presedintelui impeachment was
Nixon era legat de related to the
nerespectarea unrespect of
deontologiei si a deontology and

legii penale, criminal law,






—_—

presedintele president

Clinton a ficut  Clinton simply
numai o alegere =~ made a private
de orientare choice

privatd legatide  according toa

o eticd personald, hedonist
hedonista. personal ethics.






— -

Clinton a crezut He mistakenly

(dar s-a inselat) thought that he

ca trebuie sa should deny his
nege .faptele, deeds, lying
mintind sub under oath.

juramant.



Ca orice om,
Clinton are
dreptul la
propria etica a
vietil cat timp
este vorba despre
o relatie intre
adultii care
consimt, dar nu
incalca nicio
lege.

As any other man,

Clinton has the
right to his own
ethics as long as it
is all about a
relationship
between
individuals that
are aware of their
deeds and do not
violate any law.



_—

e
—

Desigurcdel nu  However, heis
are sidreptul sd  not supposed to

incalce regula ignore the
morald a ethics of civic
credintei in commitment.
angajamentele

civice.



T
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Poporul american, Unlike the elites,

in dezacord cu the American
elitele, a apreciat  people did not
ca vina lui este consider Clinton’
lipsita de s blame as being
gravitate. a serious one.
Honni soit qui Honni soit qui

mal y pense! mal y pense!






Al doileasetde  Second setof

concluzii conclusions

1. Notiunea 1. The concept of
deontologiei este =~ deontology is not
neuniforma si homogeneous and
acoperd mai it covers several
multe notiuni accesory notions.

accesorii;



>. Este necesar sd se
accentueze
aspectul etic al
deontologiei
bancare,
umanizarea
raporturilor
materialiste prin
excelenta;

>. It is necessary that

the ethical aspect
of banking
deontology be
more
strenghtened. This
1S even more
important since it
appeals to a human
input when all
relations focus on
material aspects.



3. Deontologia
bancara are in
centrul sau
regulile intdririi
increderii
clientilor in
profesiunea
bancara;

3. Banking ethics

focuses on the
set of rules that
are meant to
strenghten the
client s trust in
banking
profession.



—

.
—

—_—

4. Viitorul 4. The future of

deontologiei va deontology will
depinde, cel putin  depend, at least
partial, de partially, on the
raportul intre relation
reglementare si regulation-ethics.

morala.



Utilizareamai =~ A more intensly

intensd a used regulation
autoreglarii va will lead to a
contribui la diminished
reducerea sarcinii  legislative charge
legislative si va and will
contribui la contribute to the
introducerea unor  passing of more
norme adaptate practical laws.
exigentelor

concrete.



Codul francez de
buna-conduita

(Legea din 2 iulie
1996) a transpus
Directiva
europeana nr.
93/02/CE s1 a
consacrat sapte
principii de buna
conduitad.

The French/CO(ie
of conduct

(The French Law of

2"d July 1996) has
passed the
European
Directive no.
93/02/CE and
identified seven
principles of
conduct.



In 1997 Asociatia In 1997 the Belgian

Belgiand a Bank Association
Bancilor a adoptat adopted a Code
un Cod de buna- of Conduct

conduita



Legea nr. 99/2006, Law no. 99/2006,

Partea I, Titlul II,
Capitolul II:
Secretul
profesional in
domeniul bancar
si relatia cu
clientela contine
si unele aspecte
deontologice (art.
111-119).

Part I, Title II,
Chapter II: The
professional
secret in the
banking field and
the relationship
with the clients
comprises also
several
deontological
aspects (art. 11-119).



—_—

Absenta sau
imprecizia
deontologiei
impune
reglementarea
legala a raspunderii
bancherului.

—

The lack or
unclarity of
deontology
imposes a legal
regulation of
the banker's
liability



—

—— _—

, LT he definition of a good
loan is a loan that's paid
back”

(Charles Van Horn,
bancher newyorkez)



—— —

In bestseller-ul Martin Mayer
,I'he Bankers, states in his
Martin Mayer bestseller The
atentioneazaca  Bankers that the

megaconcernul bankers seem
bancherilor ne to control our
controleaza lives.

viata.



Acelasi autoril—  The same author

citeaza pe quotes Henry
avocatul Hartfield, a
newyorkez, lawyer from
Henry Harfield, @ New York, who
care s-a adresat said to his

colegilorsaidin  colleagues of
Baroul New York the New York

spundandu-le: Bar:



p——

"Just remember this: if
bankers were as smart as

you are, you would starve to
death”




Bancherul Kay A. Kay A. Randall, a

Randall de la banker of United
United Virginia ~ Virginia
Bankshares, a Bankshares was
fost omagiat cu celebrated for his
ocazia retirement after
pensionarii, 50 years of

dupa 50 de ani activity in the

de activitate in bank.

banca.



— Ajournalist told

Un ziarist l-a D
n him: "Think about
intrebat care a fost

. the most
cea mai . ;
. v important thing,
1mportanta
the most

schimbare pe care
a sesizat-o in
banca in 50 de ani
de serviciu.

important change
that you have seen
in banking in this

half-century of

service.”



/ — - J

Dupa cateva After a pause of a

minute de few minutes, he
gandire,bancherul answered:

a raspuns:

) g
,2Aerul Air ”
conditionat” conditioning' .



John Adams (1735-—  John Adams (1735-

1826) al doilea 1826) stated that
presedinte al SUA: "banks had done
“bancile au adus more injury to the
mai multe prejudicii  religion, morality,
religiei, moralitatii, tranquility,

linigtii, prosperitdtii ~ prosperity, and even
si chiar vietii wealth of the nation
natiunii decat au than they can have
putut sau vor putea done or ever will do
vreodatd sa facd good.

bine”.



— 7/7

/‘//

George Scott ~ George Scott

(First National City (First National City
Bank of New Bank of New

York): York):

"If you feel sick you go to the
doctor, if you're in trouble, you go
to the lawyer, and if there is
anything else wrong, you go to the
banker.”



—

“Criminaliinuisi  “Criminals do not
gdsesc intotdeauna always find their

pedeapsa in penalty in this
aceastd lume, dar  world, but
greselile sunt mistakes are
pedepsite always punished -
intotdeauna fdra mercilessly and
mild” (un poet). without

* )
exception.



Bancherul american Trying to diminish the

Walter Wriston importance of this
issue, Walter

bagateliza: ,
Trei Wriston, an

” Ar aln} in e.r .a ~ American banker,
ingrijorarii. Oamenil gated-
Se ingryoreaza "We live in an age of
pentru orice - concern. People are
pentru tichetele de  concerned about
parcare, pentru everything — about

gropile din asfalt si ~ parking tickets, about

pentru bdanct”. patholes, about
banks.”



Evolutia raspunderii =
bancherului a

. - Banker's liabilit
depasult.faza oes beyond tﬁ]e
reparari imits of the
prejudiciului reparation for an
cauzat datoritd injury caused by
S the stating of

e precaution and
principiilor prevention
precautiei si principles

preventiel



Bancherula = = Thebanker

devenit became an
instrumentul instrument of
unui serviciu the public
public de service of credit
distribuire si distribution and

reglementare a  regulation.
creditului.



Pe masura ce1s- —

au recunoscut Aquiring new

noi prerogative, prerogatives, the
bancherul a banker has
devenit become liable as
raspunzator a pecuniary
pentru cdis-a contribution was
cerut o requested.
contributie

pecuniara.



It is the evolution
from the banker

S-atrecutdela —

bancherul .
raspunzator pentru responsible for
banii care i-au fost  the the money he
incredintati la wds entrusted
banchen’ll | with to the
rdspunzdtor pentru banker |

ceea ce finanteaza respons.1ble for
ori refuzs si everything he

finances or

finanteze. ,
refuses to finance.



— —

Bankers function by
reference to prudence. It's
imprudent for them to do

anything until they have to.

Brian Freeman, Executive Director

Chrysler Loan Guarantee Board



S-atrecutdelao [tis the transition
responsabilitate  from a civil
civildla o liability to a
raspundere pecuniary
pecuniara. liability.



P
—

Centrul de Banker’ sliability

gravitate a evolved from the
raspunderii s-a

ordinary law
deplasat de la !

toward a so-
dreptul comun :

called function-
spre g e
“raspunderea- liability.

functiune’.



Functia sociala pe —
care o indeplineste
justifica
prerogativele care fi
sunt recunoscute,

The social role of a
banker justifies his
prerogatives, but as

A soon as his
insa, din momentul , ,
. . function stops, his
in care nu mai S

liability needs to

indeplineste aceasta
functiune,
raspunderea trebuie
sd fie angajatd.

be implemented



—

The banker has
become the main
actor and the ideal
liable person. He is
the essential link
of the economical
and commercial
realations.

Bancherula
devenit un actor
principal si un
raspunzator ideal.
El este veriga
esentiala a
relatiilor
economice sl
comerciale.



A sheer =

O-aplicare purd si application of

simpla a .
résplzm derii banker's liability
. might cause a
bancherului ar gt'
continuous
putea genera un I
.. contentious
contencios in o
cascads cu matter, bringing
. along
consecinte :
economice considerable
. . economical
considerabile.

conscquences.



IN CONCLUZIE: IN CONCLUSION:

Bancherul The liable banker is
raspunzator va due to repair any
repara prejudiciile  damage caused by
cauzate de his activity or the
activitateasa side  risks indirectly
riscurile indirect related to it.

legate de aceasta.
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